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M1 DI ANE S. SYKES, J. Thi s case concerns t he
interpretation of a statute affording full faith and credit to
the judgnments of tribal courts in this state. Specifically, the
case raises the question of whether under Ws. Stat. 8§ 806. 245
(1995-96),! a tribal court judgment can be denied full faith and
credit because a conplaint concerning the sane subject matter
was filed first in state circuit court. The case arises out of
a contract dispute between the Bad R ver Band of the Lake
Superior Tribe of Chippewa Indians (the Band) and Jerry Teague,
a non-tribal nmenber who was once enployed as the general manager
of the Band's casino. After Teague's enploynent wth the casino
ended, the parties enbarked upon a litigation journey, filing
overlapping suits in circuit court and tribal court.

12 Litigation began when Teague filed a conplaint in
circuit court seeking arbitration pursuant to the ternms of his
enpl oynent contract. Over a year later, the Band filed its own
suit in tribal court, challenging the validity of the contract
under tribal |[|aw The tribal court reached judgnent first,
invalidating the contract. The Band then noved the circuit
court for full faith and credit for the judgnent pursuant to
Ws. Stat. 8§ 806.245. The notion was denied. The circuit court
concluded that wunder the state's "prior action pending" rule,
the tribal court, as a court of concurrent jurisdiction, did not

properly have jurisdiction over the matter because the case was

LAl further references to the Wsconsin Statutes are to
the 1995-96 version unl ess otherw se not ed.
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filed in circuit court first. See Syver v. Hahn, 6 Ws. 2d 154,

94 N.W2d 161 (1959). The court of appeals reversed, and Teague
petitioned for review W now hold that the prior action
pending rule of Syver does not apply to these circunstances
because an Indian tribal court is a court of an independent
soverei gn. However, under the circunstances of this case,
principles of comty required that the state and tribal courts
confer for purposes of allocating jurisdiction between them in
order to avoid both the race to judgnent and inconsistent
results that occurred here. Accordingly, we reverse.

13 The Band is a federally recognized Indian tribe,
possessi ng inherent powers of self-governnent over its nenbers
and its territory pursuant to the Indian Reorgani zation Act of
1934, 25 U S.C. 88 461-479. The Band has tw fundanental
governi ng docunents: its constitution, adopted under section 16
of the Indian Reorganization Act of 1934,2 and its corporate
charter issued by the Secretary of the United States Departnent
of the Interior under section 17 of the same act.?®

14 In April 1993, Jerry Teague, a non-tribal nenber, was
hired as the general nmanager of the Bad River Casino, which the
Band operates on its reservation in northern Wsconsin. On
Novenber 3, 1993, after a probationary period, Teague and then-
Bad River Tribal Chairman Donald Moore, Sr., formalized Teague's

enpl oynent by signing a three-year contract. The contract set

225 U S C § 476 (1983).
325 U S C § 477 (1983).
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forth the terns of Teague's day-to-day enploynent at the casino

and also stated that disputes over termnation "shall be
submtted for arbitration under chapt er 788, W sconsin
Statutes.” On March 15, 1995, Teague and Mbore's successor,

Eli zabeth Drake, signed a new contract containing a simlar
arbitration clause.

5 On July 19, 1995, Teague left the Band's enploy.* In
Novenber of that year, he filed a conplaint in Ashland County
Crcuit Court seeking to conpel arbitration pursuant to the
contracts, and alternately, seeking damages for breach of
contract. The Band noved to dismss, arguing that the
arbitration agreenment was unenforceable because it stated that
di sputes over termnation should be submtted for arbitration
under chapter 788, Wsconsin Statutes, which does not apply to
contracts between enployers and enployees. The Band also
invoked its sovereign imunity as a federally recognized Indian
tribe. Teague then noved for partial summary judgnment on the

sovereign imunity issue.

* The parties dispute the circunstances under which Teague
left his job at the casino. Teague contends that he was fired,
while the Band maintains that he quit. The tribal court did not
reach the issue, instead concluding that because the contracts
were not valid, Teague was not entitled to arbitrate the
guesti on. The Ashland County Circuit Court found the contracts
valid and ordered arbitration. The arbitrator awarded danmges.

What ever the case, the issue is not before the court and is not
relevant to our determnation of whether the tribal court
judgnent is entitled to full faith and credit under Ws. Stat
8§ 806. 245.
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16 On Septenber 25, 1996, the circuit court, Judge Thonas
J. Gallagher, presiding, denied the Band's notion to dismss,
ruling that the reference to the Wsconsin Statutes did not
invalidate the arbitration clause because only certain state
public sector enploynent contracts are excluded from the scope
of chapter 788. The court also held that the Band inplicitly
waived its sovereign imunity by including the arbitration
clause, since a dispute cannot be arbitrated w thout such a
wai ver . Furthernore, the court found that the casino was an
"economic affair or enterprise" operating under the Band's
corporate charter which contains a "sue and be sued" clause,® and

thus, it could not invoke sovereign imunity with respect to its

® The Bad River Constitution, Article VI, Section 1(f),
st at es:

Section 1. Enunerated powers. The Tribal Counci
shall exercise the following powers, subject to any
[imtations inposed by the Constitution or statutes of
the United States, and subject further to all express
restrictions wupon such powers contained in this
Constitution and the attached Bylaws. . . . (f) To
manage all economc affairs and enterprises of the
Band in accordance wth the terns of the charter which
may be issued to the Band by the Secretary of the
Interior.

The rel evant portion of the Corporate Charter states:

5. The Band, subj ect to any restrictions
contained in the Constitution and laws of the United
States, or in the Constitution and By-laws of the said

Band, shall have the followng corporate powers, in
addition to all powers already conferred or guaranteed
by the tribal Constitution and By-laws: . . . (i) To

sue and to be sued in courts of conpetent jurisdiction
within the United States
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casino activities. The Band then anended its answer, adding the
affirmati ve defense that the 1995 contract was not valid because
it did not have the approval of the tribal council and the
United States Secretary of the Interior as required by the
Band' s corporate charter.

17 Then, in Decenber 1996, the Band filed a conplaint in
the Bad River Tribal Court seeking a declaration on the validity
of the 1995 contract, reasserting its claim that the contract
| acked the requisite approval of the Tribal Council. The Band
anmended its tribal court conplaint on January 7, 1997, to
request a declaration on the validity of the 1993 contract as
wel | .

18 The Band then filed a notion in the circuit court,
contending that wunder United States Supreme Court precedent,

lowa Mutual Insurance Co. v. LaPlante, 480 U S. 9 (1987), and

Nati onal Farnmers Union |Insurance Cos. v. Crow Tribe of |ndians

471 U.S. 845 (1985), the circuit court was required to stay its

proceedings wuntil the tribal court ruled on the tribal |aw
challenges to the <contracts and all tribal renedies were
exhaust ed. Teague countered that the issue of the contracts'

validity was not dispositive, since even if they were not
properly executed, he was still entitled to rely on the apparent
authority of the tribal officials who signed them

19 On February 5, 1997, the circuit court held that in
Iight of Teague's "apparent authority" argument, it was under no
obligation to stay its proceedings because the tribal court

proceedi ngs woul d not entirely dispose of Teague's cl ai ns:
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[No nmatter what the tribe does concerning this
declaratory judgnent action that's before it, which is
limted to interpreting whether both, it now turns
out, of the contracts under which he worked for a
considerable period of tine are void because the
peopl e that signed them on behalf of the tribe |acked
the legal authority to do so under Tribal Law. That
is not going to be the end of this case, and I fail to

see the judicial econony of3%of any theory of Tribal

Exhaustion . . . If it was going to be determ native |
mght go along wth it, but it's not going to
be . . . The decision ultimately is going to turn on

W sconsin Contract Law

The court also expressed its opinion that:

[T]he Tribal Court is free to go ahead and do whatever
they want to do, and they've got a very limted issue
here to decide and it would seemto ne that they could
schedul e this case and get those issues out of the way
before | ever get to the rest of this case.

110 The Band returned to tribal ~court, anending its
conplaint to include the allegation that given his position with
the Band, Teague could not have formed any reasonable belief
that would nmake the contracts valid under an apparent authority
anal ysi s. Teague accepted service of the anmended tribal court
conplaint through counsel on March 25, 1997. Teague did not
pl ead responsively in the tribal court, seek a stay of the
tribal court proceedings, or appear before the tribal court in
order to challenge its personal or subject matter jurisdiction

However, he did participate fully in discovery, which was
conducted sinultaneously for both the circuit court and triba
court proceedi ngs.

111 On May 29, 1997, the Band noved for default judgnent
in tribal court. On July 25, 1997, the tribal court held a



Nos. 98-3150 & 98-3484

hearing and granted the Band's notion, holding that the
contracts were invalid because they were not approved by the
tribal council. The tribal court rejected Teague' s apparent
authority argunent, concluding that because of his experience
with the Band, he could not reasonably have believed that the
contracts were valid without the tribal council's approval.
Teague did not appeal in the tribal court system

12 Tribal court judgnent in hand, the Band returned to
the circuit court seeking full faith and credit under Ws. Stat.
8§ 806. 245. Pursuant to the requirenents of the statute, the
Band submtted a copy of its governing docunents and tribal
court code, as well as the record of the tribal court
proceedings and certifications that the Band grants full faith
and credit to the judicial records of Wsconsin courts and to
the acts of other state governnental entities.

13 Teague opposed the notion, arguing that Ws. Stat.
8 806. 245 incorporates the "prior action pending” rule and thus,
the tribal court could not have subject matter jurisdiction
because Teague's circuit court conplaint was filed first. See
Syver, 6 Ws. 2d at 154. Teague also asserted that the triba
court did not have personal jurisdiction over him that the
j udgment was not on the nerits and that it was procured through
fraud and coerci on.

14 The circuit court agreed and denied full faith and
credit. The court concluded that Ws. Stat. § 806. 245
incorporated Syver's prior action pending rule and thus the

tribal court was deprived of jurisdiction. The court also held
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that the tribal court judgnent was not on the nerits because it
was a default judgnent and that the Band had engaged in fraud
and coercion by filing and pursuing its action in the triba
court. The court did not rule on the personal jurisdiction
i ssue.

15 After the Band made an unsuccessful attenpt to
petition the court of appeals for |eave to appeal the circuit
court's order by permssion, a two-day jury trial began in
circuit court. The jury found both contracts enforceable. The
circuit court then ordered the parties to arbitrate the question
of whether Teague was wongfully term nated. The arbitrator
awar ded Teague $390,199.42, and the <circuit court entered
j udgnment on Septenber 15, 1998. The Band appeal ed, arguing that
the circuit court erred by failing to give full faith and credit
to the tribal court judgnent.?®

16 The court of appeals reversed, concluding that the
prior action pending rule did not render the tribal court
judgnent invalid under Ws. Stat. §8 806.245 because a tribal
court is the court of a separate sovereign, not a court of

concurrent jurisdiction. Teague v. Bad River Band of the Lake

Superior Tribe of Chippewa |Indians, 229 Ws. 2d 581, 593-94, 599

N.W2d 911 (C. App. 1999). The court of appeals also rejected

®In the court of appeals, the Band alleged other errors
concerning the selection and instruction of the jury and certain
evidentiary rulings. The court of appeals did not address these
clains because of the dispositive nature of its decision on the
full faith and credit issue and they are not before us now.
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Teague' s argunents that the judgnent was obtained through fraud
and coercion. 1d. at 594-96. W accepted review

117 Qur review requires the interpretation and application
of Ws. Stat. 8 806.245 to undisputed facts. Thus, it is a

guestion of law that we review de novo. J.L. Phillips & Assoc.

Inc. v. E&H Plastic Corp., 217 Ws. 2d 348, 354, 577 N.w2d 13

(1998). The goal of statutory interpretation is to discern and
give effect to the intent of the |egislature. County of

Jefferson v. Renz, 231 Ws. 2d 293, 301, 603 N.W2d 541 (1999).

W first look for that intent in the plain |anguage of the
statute. | d. If the meaning of the statute is plain and
unanbi guous, we cannot | ook beyond the |anguage of the statute

to determine its neaning. Cty of Muskego v. CGodec, 167 Ws. 2d

536, 545, 482 N W2d 79 (1992). However, if the statutory
| anguage is anbiguous or unclear, we may examne the statute's
hi story, scope, context, subject matter and objective in order
to ascertain legislative intent. Renz, 231 Ws. 2d at 302. A
statute is anbiguous if it is capable of being understood in two
or nore different ways by reasonably well-inforned persons. Id.

18 Wsconsin Stat. 8§ 806.245 provi des:

806. 245 Indian tribal documents: full faith and
credit. (1) The judicial records, orders and
judgnents of an Indian tribal court in Wsconsin and
acts of an Indian tribal I|egislative body shall have
the sanme full faith and credit in the courts of this
state as do the acts, records, orders and judgnents of
any other governnental entity, if all of the follow ng
conditions are net:

10
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(a) The tribe which creates the tribal court and
tribal legislative body is organized under 25 USC
461 to 4709.

(b) The tribal docunents are authenticated under sub
2.

(c) The tribal court is a court of record.

(d) The tribal court judgnent offered in evidence is
a valid judgnent.

(e) The tribal court certifies that it grants full
faith and credit to the judicial records, orders
and judgnents of the courts of this state and to
the acts of other governnental entities of this
state.

The parties agree that a tribal court judgnment nust receive full
faith and credit if it neets the five statutory requirenents.
Ws. Stat. 8§ 806.245(1). Teague contends that the Bad River
Tribal Court judgnent is not a valid judgnent under Ws. Stat
§ 806.245(1)(d).

119 The statute sets out six factors for courts to

consi der when assessing the validity of a judgnent:
(4) In determining whether a tribal court judgnent is
a valid judgnent, the circuit court on its own notion,
or on the notion of a party, may examne the tribal
court record to assure that:

(a) The tribal court had jurisdiction of the subject
matter and over the person naned in the judgment.

(b) The judgnent is final wunder the laws of the
rendering court.

(c) The judgnent is on the nerits.

(d) The judgnment was procured w thout fraud, duress
or coercion.

11
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(e) The judgnent was procured in conpliance wth
procedures required by the rendering court.

(f) The proceedings of the tribal court conply wth
the Indian civil rights act of 1968 under 25 USC
1301 to 1341.

Ws. Stat. 8§ 806.245(4).

120 Teague argues that the tribal judgnent was invalid
under Ws. Stat. 8§ 806.245(4)(a), (c) and (d) because the triba
court |acked personal jurisdiction over him the judgnment was
not on the nerits and was procured by fraud and coercion.
However, his principal argunent against granting full faith and
credit is that Wsconsin's "prior action pending” rule prevented
the tribal court from assuming jurisdiction. Teague argues that
because he filed his action in circuit court before the Band
filed in tribal court, he won the "race to the courthouse" and
the tribal court had no subject matter jurisdiction over the
action. W disagree.

21 Indian tribes are separate sovereigns under federal

| aw. California v. Cabazon Band of M ssion Indians, 480 U. S.

202 (1987). The United States Suprene Court has |ong recognized
the federal governnent's policy of deferring to tribal

sovereignty and encouraging tribal self-governnment. See | owa

Mut., 480 U S. at 14 (1987); Three Affiliated Tribes v. Wld

Eng'g, 476 U. S. 877, 890 (1986); WIlliams v. Lee, 358 U S 217

220-21 (1959). This policy is also reflected in the nunerous
federal statutes designed to pronote tribal self-governnent.

See 25 US.C 8§ 450, 450a (Indian Self-Determ nation and
Education Assistance Act); 25 US.C 88 476-479 (Indian

12
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Reor gani zation Act); 25 U S.C. 88 1301-1341 (Indian Cvil Rights
Act) .

22 Historically, individual states have had alnbst no
power to restrict or infringe upon that sovereignty. I n

Wbrcester v. Ceorgia, 31 U S 515 (1832), the Suprene Court, in

an opinion witten by Chief Justice Marshall, laid the
foundation for the recognition of tribal sovereignty. Wbrcester

concerned the conviction of two mssionaries for violating a

Georgia state law requiring non-Indians |living in Cherokee
territory to obtain a license from the state governor. Id. at
537- 38. Concluding that the Indian tribes had sovereign

authority over their lands and thus the state |aw had no effect
in Cherokee territory, Mrshall noted that: "The Indian nations
had al ways been considered as distinct, independent political
communities, retaining their original natural rights, as the
undi sput ed possessors of the soil, fromtinme imenorial

Id. at 559.

23 The basic policy of Wrcester has been a vital part of
American jurisprudence and its recognition of tribal sovereignty
has not only endured, but has been expanded to restrict the
jurisdiction of state courts when tribal issues are involved
Wllians, 358 U S. at 2109. For exanple, in WIlianms, the Court
concluded that state courts had no jurisdiction over a claim
filed by a non-Indian operating a general store on the Navajo
reservation against Indian defendants to collect for goods sold

to themon credit. Id. at 217-18. The Court expl ai ned:

13
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There can be no doubt that to allow the exercise
of state jurisdiction here would wundermne the
authority of the tribal courts over Reservation
affairs and hence would infringe on the right of the

I ndians to govern thensel ves. It is immterial that
respondent is not an Indian. He was on the
Reservation and the transaction with an Indian took
pl ace there. The cases in this Court have
consistently guar ded t he authority of I ndi an
governnments over their reservations . . . If this

power is to be taken away from them it is for
Congress to do it.

ld. at 223 (citation omtted).

24 Tribal courts in particular have been heralded as
playing "a vital role in tribal self-governnent” and the federa
governnment has consistently encouraged their devel opnent. | owa
Mit., 480 U S at 14-15. Thi s encouragenent is apparent in the
doctrine of tribal exhaustion. The doctrine was introduced in

Nati onal Farners, 471 U S. at 853, in which the Court held that

anyone asserting an absence of tribal power under federal |aw
has an action that may be pursued in federal court. However,
the Court tenpered this right wth the concept of tribal
exhaustion: that the federal court nust stay its hand and permt
the tribal court to first rule on its own jurisdiction in the

case. ld. at 856. Simlarly, in lowa Mitual, 480 US. at 15-

16, the Court recognized that as a matter of comty, federal
courts should allow tribal courts first to deternine their own

jurisdiction. lowa Miutual involved a question of tribal court

jurisdiction over a non-Indian entity conducting business on a

reservation. The Court refrained from ruling on whether the
tribal court had jurisdiction, concl udi ng t hat ci vi
jurisdiction "presunptively lies in the tribal courts unless

14
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affirmatively limted by a specific treaty provision or federa
statute.” 1d. at 18.

25 1In sone instances, Congress has acted to create shared
jurisdiction over tribal matters in the state courts. In 1953
Congress passed Public Law 280. See 28 U S.C. § 1360. Although
the bulk of Public Law 280 focuses on crimnal jurisdiction, it
also grants the State of Wsconsin jurisdiction over civil
actions arising on Indian |ands. Public Law 280 provides in

rel evant part:

Each of the States listed in the following table
shall have jurisdiction over civil causes of action
between Indians or to which Indians are parties which
arise in the areas of Indian country |listed opposite
the nane of the State

28 U.S.C. § 1360. Wsconsin is included in the acconpanying
table as a "mandatory" Public Law 280 state. 28 U. S C
8§ 1360(a). The statute provides that all |Indian country in
W sconsin is covered by Public Law 280.

26 As originally enacted, Ws. Stat. § 806.245 was
limted to judgnents of the Menom nee Indian tribe. See § 1
ch. 369, Laws of 1981. However, in 1991, the |legislature
anmended 8 806.245 and expanded its scope to make the judgnents
of all Indian tribal courts in Wsconsin eligible for full faith
and credit, provided they neet the statutory criteria. 1991
Ws. Act 43, § 1.

27 The acconpanying Legislative Council prefatory note
indicates that the statute is intended to create full faith and

credit for tribal judgnents consistent with the full faith and

15
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credit afforded the judgnents of courts of other states. See
Legi slative Council Prefatory Note, 1991, Ws. Stat. Ann.,
8 806.245 (West 1994) (statutory language "is consistent wth
the doctrine of full faith and credit, as it applies to state
court judgnments, in which the judgnent of another state’s court
is presuned to be valid"). However, the |anguage and structure
of Ws. Stat. 8§ 806.245 is strikingly different from Ws. Stat.
8§ 806.24, the Uniform Foreign Judgnents Act, which establishes
the procedure by which other states’ judgnents are afforded
constitutional full faith and credit.

128 Unlike the Uniform Foreign Judgnents Act, Ws. Stat.
8§ 806.245 by its terns clearly contenplates a discretionary

judicial inquiry into the jurisdictional and procedural validity

of tribal court judgnents before full faith and credit wll be
af f or ded. ’ Sever al commentators have indicated that t he
W sconsin tribal full faith and credit statute is nore

accurately characterized as a codification of principles of
comty rather than the statutory equivalent of constitutional

full faith and credit. See Darby L. Hoggatt, The Wom ng Triba

Full Faith and Credit Act: Enforcing Tribal Judgnents and

Protecting Tribal Sovereignty, 30 Land & Water L. Rev. 531, 552-

56 (1995); Recognition of Tribal Court Oders in Wsconsin: An

Overview of State and Federal Law, State Bar of W sconsin,

I ndi an Law News, Vol. 7, No. 1 (Spring 1999).

" By contrast, the Uniform Foreign Judgnents Act, Ws. Stat.
8§ 806. 24, i nposes  procedur al requi renments only, basically
relating to filing, notice, and stays pendi ng appeal .

16
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29 The statute is notably silent as to the jurisdictional
validity of a tribal judgnent that is rendered while an earlier-
filed state court action regarding the sane subject nmatter is

pendi ng. Teague argues for the application of the general rule

gover ni ng jurisdictional tug- of -wars bet ween courts of
concurrent jurisdiction wthin the state. It is well-
established in Wsconsin that when two courts  possess

jurisdiction over a particular subject matter and one of the
courts has assunmed jurisdiction, it is reversible error for the
other to also assune jurisdiction. Syver, 6 Ws. 2d at 154;

State ex rel. White v. District Court, 262 Ws. 139, 143, 54

N. W2d 189 (1952); Kusick v. Kusick, 243 Ws. 135, 138, 9 N.w2ad

607 (1943).

130 Teague contends that this "prior action pending" rule
should apply to the tribal court in this case because the tri bal
court is a court of concurrent jurisdiction under Public Law
280. True, there is concurrent subject matter jurisdiction in
state and tribal court by virtue of Public Law 280. But it does
not follow from the fact of concurrent subj ect matt er

jurisdiction that the prior action pending rule of Syver should

apply.
131 The <cases Teague cites are distinguishable because
they involve jurisdictional conflicts between Wsconsin courts

of concurrent jurisdiction. Sheridan v. Sheridan, 65 Ws. 2d

504, 513, 223 N.W2d 557 (1974); see also State ex rel. Kern v.

Kern, 17 Ws. 2d 268, 273, 116 N.W2d 337 (1962). For exanpl e,

Syver, 6 Ws. 2d at 158, involved a dispute between a Walworth

17
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County Circuit Court and a county court. VWite, 262 Ws. at

143, involved a question of concurrent jurisdiction between a
state crimnal court and a state juvenile court. Here, although
the tribal court is located within the geographic boundaries of
the state, it is not a Wsconsin court; it is the court of an
i ndependent sover ei gn. Al though full faith and credit here is
statutory and conditional rather than constitutional and
presuned, it would be incorrect, given the tribe’ s sovereign
status, to apply a state court comon law rule to find an
erroneous assunption of jurisdiction by the tribal court.®

132 In addition, applying the prior action pending rule to
deprive tribal court judgnents of full faith and credit under
Ws. Stat. 8§ 806.245 would distort the purposes of Public Law
280. Public Law 280 was not designed to deprive tribal courts
of jurisdiction where they properly have it. Rat her, its
primary purpose was to respond to a problem of |aw essness on
certain Indian reservations and the |ack of adequate tribal |aw

enforcement institutions. Bryan v. Itasca County, 426 U S. 373,

379 (1976). The civil jurisdiction conmponent was included in

order to "redress the lack of adequate Indian foruns for

8 Teague points to Mnnesota as a state which has applied a
"first to file" rule in cases such as this one. See Patsch v.
Sun Prairie Island Indian Community, 567 N.W2d 276, 278 (M nn.
Ct. App. 1997). However, we note that another M nnesota case
explained that the "first to file" rule in that state is not in
fact a per se rule but is based upon principles of comty and
will be applied only when it is consistent with sound judicial
admnistration to do so. Gavle v. Little Six, Inc., 555 N W2d
284 (M nn. 1996).

18
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resolving private |egal disputes between reservation |ndians,
and between Indians and other private citizens, by permtting
the courts of the States to decide such disputes.” |d. at 383.
Thus, Public Law 280 concerns providing Indian litigants wth
jurisdictional options beyond the tribal courts, not depriving
tribal courts of jurisdiction that they otherwise rightfully
possess as the courts of an independent sovereign.

133 Accordingly, we decline to extend the prior action
pending rule of Syver to these circunstances. However, this
| eaves the conflict between the state and tribal judgnments in
this case unresolved, and does nothing to address the |arger
problem of state and tribal duplicate adjudication. W are
faced, then, with the unfortunate choice of ratifying either a
"race to the courthouse" or a "race to judgnent," a situation
the |legislature appears not to have contenplated in the
enactnent of Ws. Stat. § 806.245. Ei t her choice would produce
undesirable and unreasonable results, which we presune the
| egislature did not intend to encourage by the adoption of the
tribal full faith and credit statute. On one hand, awarding
exclusive jurisdiction to the wnner of the race to the
courthouse (Teague) puts litigants rather than courts in charge
of a sensitive jurisdictional question and deprives the
respective courts of the opportunity to weigh considerations of
comty. On the other hand, granting full faith and credit to

the winner of the race to judgnent (the Band) pronotes
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conpetition between state and tribal courts, wastes judicial
resources, and creates an adversarial atnosphere.®

134 This, ultimately, is not a question of full faith and
credit under the statute but of judicial all ocation of
jurisdiction pursuant to principles of comty. Unfortunately,
the law currently provides no protocols for state or tribal
courts to follow in this situation. Simlar problens exist
between the courts of different states, and in this context,
states have in sone areas of the |aw devel oped procedures to
follow in cases of jurisdictional conflict, where two sovereigns
have jurisdiction over the sane matter. See, e.g., Uniform
Child Custody Jurisdiction Act, Ws. Stat. ch. 822; Ws. Stat.

§ 767.025(1).%°  The developnent of sinilar protocols between

® Teague cites the following from United States Suprene

Court Justice Sandra Day O Connor, and of course we agree:
"Whet her tribal court, state court or federal court, we nust all
strive to nmake the dispensation of justice in this country as
fair, efficient and principled as we can." Lessons From the
Third Sovereign: Indian Tribal Courts, 9 Tribal Court Rec. 12
14 (Spring-Sunmer 1996).

10 Wsconsin Stat. § 822.06 provides in relevant part:

(2) Before hearing the petition in a custody
proceeding the court shall exam ne the pleadings and
other information supplied by the parties under s.
822.09 and shall <consult the child custody registry
established under s. 822.16 concerning the pendency of
proceedings with respect to the child in other states.

If the court has reason to believe that proceedings
may be pending in another state it shall direct an
inquiry to the state court admnistrator or other
appropriate official of the other state.
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(3) If the court is infornmed during the course of
the proceeding that a proceeding concerning the
custody of the child was pending in another state
before the court assuned jurisdiction it shall stay
the proceeding and communicate with the court in which
the other proceeding is pending to the end that the
issue may be litigated in the nore appropriate forum
and that information be exchanged in accordance wth
ss. 822.19 to 822.22. If a court of this state has
made a custody decree before being informed of a
pending proceeding in a court of another state it
shall imediately inform that court of the fact. | f
the court is infornmed that a proceeding was comrenced
in another state after it assunmed jurisdiction it
shall |ikewise informthe other court to the end that
the issues may be litigated in the nore appropriate
forum

(4) The comrunication between courts called for
by sub. (3) or s. 822.07(4) nmay be conducted on the
record by tel ephone conference to which the courts and
all counsel are parties.

W sconsin Stat. 8§ 822.07(4) states:

Before determning whether to decline or retain
jurisdiction the court may comrunicate with a court of
another state and exchange information pertinent to
the assunption of jurisdiction by either court with a
view to assuring that jurisdiction will be exercised
by the nore appropriate court and that a forumw |l be
avai lable to the parties.

W sconsin Stat. 8 767.025(1) provides:

[I]f a question arises as to which court should
exercise jurisdiction, a conference involving both
judges, all counsel and guardians ad litem may be
convened under s. 807.13(3) to resolve the question
The petitioner shall send a copy of any order rendered
pursuant to this petition, notion or order to show
cause to the clerk of the court in which the origina
j udgnent or order was rendered.
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state and tribal courts in Wsconsin is a matter of high
priority and should be pursued.

135 Until then, we nust rely upon the traditional doctrine
of comty, pursuant to which courts wll as a nmatter of
discretion rather than obligation defer to the assertion of
jurisdiction or give effect to the judgnents of other states or
sovereigns out of nutual respect, and for the purpose of

furthering the orderly admnistration of justice. Dani el - Nordi n

v. Nordin, 173 Ws. 2d 635, 651, 495 N W2d 318 (1993);
Sheridan, 65 Ws. 2d at 510; Brazy v. Brazy, 5 Ws. 2d 352, 361,

92 N.W2d 738 (1958); Sengstock v. San Carlos Apache Tribe, 165

Ws. 2d 86, 95, 477 NW2d 310 (C. App. 1991). The doctrine of

comty has been described as foll ows:

Comty, being a rule of practice and not a rule of
law, rests wupon the exercise of sound judicial
di scretion. Taus v. Taus (1958), 2 Ws. 2d 562, 87
N. W2d 246. The scope of comty is determnable as a
matter of judicial policy. | nternational Harvester
Co. v. MAdam (1910), 142 Ws. 114, 124 N W 1042.

There are circunstances under which this court has
held that it wuld be an abuse of discretion to
exercise judicial power. Thus, in Brazy v. Brazy
(1958), 5 Ws. 2d 352, 92 N.W2d 738, 93 N.W2d 856
this court has stated:

1w note the existence of the state, tribal and federa
court forum jointly sponsored by this court, the Wsconsin
Tribal Judges Association and federal judges from W sconsin.
The forumis conprised of state, tribal and federal judges, and
other representatives of the three governnents. At a neeting in
March 1999 the forum touched on issues of state and tribal court
relations from an historical perspective, but did not directly
address the issue now before us. W believe that this is a
| ogical forum for the developnent of protocols governing the
exercise of jurisdiction between the state and tribal courts.

22



Nos. 98-3150 & 98-3484

"...The orderly admnistration of justice requires
that there be sonme rule for avoiding the conflicting
exercise of jurisdiction by two courts both of which
are conpetent to decide the issues. Odinarily, a
court should not exercise jurisdiction over subject
mat t er over whi ch anot her court of conpet ent
jurisdiction has commenced to exercise it. See 14 Am
Jur., Courts, p. 435, sec. 243; 21 C. J.S., Courts, p.
745, sec. 492." Brazy, supra, p. 361, 92 N wW2ad p.
742.

Sheridan, 65 Ws. 2d at 510. %2

136 This is consistent with the Restatenent (Second) of
Conflict of Laws, which provides that while "[a] state my
entertain an action even though an action on the same claimis
pending in another state . . . courts will frequently, in their
di scretion, grant a stay of the second action pending the
outcone of the first." Restatenent (Second) of Conflict of Laws
§ 86 cnt. B (1969). Comty "pronote[s] justice between
individuals, and . . . produce[s] a friendly intercourse between

the sovereignties to which they belong." Hlton v. Quyot, 159

2|t has been said in the area of state/tribal court relations

that "[t]he matter of comity is as nmuch a matter for the courts
to decide as it is for the Legislature to decide, if not nore."
Fredericks v. Eide-Kirschmann Ford, 462 N W2d 164, 171 (N.D.
1990) (Vandewalle, J., concurring). See also Mexican v. Circle
Bear , 370 N.w2d 737, 744 (S. D 1985) (Hender son, J.,
concurring)(courts apply comty to "give effect to the |aws and
judicial decisions of another state or jurisdiction, not as a
matter of obligation, but out of deference and nutual respect").
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U S 113, 165 (1895). The principles of comty have regularly
been applied between state or federal courts and tribal courts.?®

137 We conclude that comty in this situation required
that the circuit court and tribal court confer for purposes of
allocating jurisdiction between the two sovereigns. As we have
noted, in the famly law and child custody field, statutes
requiring or encouraging such conferences in cases of interstate
jurisdictional conflict already exist. See Ws. Stat.
8§ 822.06(2), (3) and (4); Ws. Stat. § 767.025(1). In Dani el -
Nor di n, 173 Ws. 2d at 651, a case wunder Ws. Stat.
8§ 767.025(1), we suggested that principles of comty, in
addition to the statute, support communication and cooperation

between <courts of concurrent jurisdiction for purposes of

13 See, e.g., National Farmer Union Ins. Cos. v. Crow Tribe
471 U.S. 845, 855 (1985) (although <concurrent jurisdiction
existed in both federal and tribal court, principle of comty
required that tribal renedies be exhausted before federal court
proceeded with resolution of <case); lowa Mit. Ins. Co. .
LaPl ante, 480 U S. 9, 19 (1987) (sane); Gavle, 555 N.W2d at 290
(generally comty wll resolve instances when two courts have
concurrent jurisdiction over the sanme subject; "first to file
rule” not applied); Mexican, 370 N WwW2d at 741 (based on
principles of comty, tribal court orders should be recognized
in state court absent full faith and credit requirenent);
Fredericks, 462 N.W2d at 167-68 (sane); Sengstock v. San Carl os
Apache Tribe, 165 Ws. 2d 86, 95-96, 477 N.W2d 310 (C. App
1991) (before effective date of current Ws. Stat. 8§ 806.245 and
thus full faith and credit not required, nonetheless circuit
court recognized tribal court judgnment wunder principles of
comty); Stanley G Feldman & David L. Wthey, Resolving State
Tribal Jurisdictional Dilemmas, 70 Judicature 154, 155 (1995)
("[b]l]y giving deference to each other's judgnents w thout any
|l egal requirenent to do so, state and tribal courts denonstrate
respect for each other's . . . jurisdiction").
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jurisdiction allocation: "[w]jhen the courts of two states have
jurisdiction to decide a matter, the orderly adm nistration of
justice requires that these courts attenpt to avoid conflicting
exercises of jurisdiction."”

138 Requiring such a conference under these circunstances
ensures that the issue of jurisdiction allocation, involving as
it does an evaluation of principles of comty and tribal
exhaustion, wll be decided by the courts in an atnosphere of
mut ual respect and cooperation, rather than by the litigants in
the height of adversarial battle. In cases of jurisdictional
conflict such as this one, such a conference should be convened
as soon as either court is aware of the pendency of an action on
the sanme subject matter in the other jurisdiction. Comty is,
of course, a reciprocal principle. Until nore formal protocols
are established, such a procedure will avoid conpetition between
courts and the risk of inconsistent results, and wll foster the
great est anount of respect between state and tribal courts.

139 Accordingly, we reverse the court of appeals and
remand to the circuit court for a conference between the circuit
and tribal courts for purposes of addressing the appropriate
all ocation of jurisdiction over the issues in this case. Ful |
faith and credit under Ws. Stat. 8§ 806.245 cannot properly be
considered until the jurisdictional conflict is resolved between

the courts.

4 Accordingly, we do not reach Teague's arguments under

Ws. Stat. 8§ 806.245(4)(a), (c) and (d) that the tribal court
| acked personal jurisdiction over him that the judgnent was not
on the nerits, and that the judgnent was obtai ned by fraud.
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40 Qur holding today should be placed in the larger
context of the struggle that is taking place, in Wsconsin and
t hroughout the country, over issues of jurisdictional conflict
and full faith and credit between tribal, state and federal
courts. In 1993, the Conference of Chief Justices, together
with the National Center for State Courts, held a conference to
develop a strategy for resolving the jurisdictional problens
encountered by tribal, state and federal courts.?®® One of four
maj or recommendations to energe from the conference was that
"[t]ribal, state, and federal courts should continue cooperative
efforts to resolve and reduce jurisdictional disputes."® In
1994, the Conference of Chief Justices created a standing
commttee on state/tribal jurisdictional issues, the central
goals of which have been "conmunication, cooperation, and
comty. "t Qur decision today seeks to ensure that
jurisdictional disputes between state and tribal courts in
Wsconsin will be resolved in conformty with those goals.

141 We conclude that the "prior action pending" rule of
Syver does not apply to deprive a tribal court of the subject
matter jurisdiction necessary for its judgnents to receive full

faith and credit under Ws. St at . 8 806. 245. We further

1> Stanley G Feldman & David L. Wthey, Resolving State
Tribal Jurisdictional D lenmas, 70 Judicature 154, 155 (1995).

16

Sovereignty Synposium VII, Full Faith and Credit at 3,
Okl ahoma Suprene Court (1994) (reprinting Report and Resol ution
arising out of 1993 Santa Fe Conference).

7 Stanley G Feldman & David L. Wthey, Resolving State
Tribal Jurisdictional D lenmas, 70 Judicature 154, 155 (1995).
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conclude that principles of comty in this situation required
the circuit and tribal courts to <confer for purposes of
jurisdiction allocation prior to proceeding to judgnent. e
therefore reverse the court of appeals and remand to the circuit
court to convene such a conference, at which the respective
courts will weigh considerations of comty and tribal exhaustion
to determne whether the judgnments should be reopened for
pur poses of jurisdiction allocation and retrial.

By the Court.—JFhe decision of the court of appeals is

reversed and the cause i s renmanded.
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